,. ntegrity

\ Administrators, Inc.

March 3, 2009

OBRA COMPLIANGE UPDATE 20

President Obama Signs American Recovery and Reinvestment Act
COBRA and Commuter Benefits Affected; Guidance Pending

On February 17, 2009, President Obama signed into law the American Recovery and Reinvestment Act
(the“Act”). Generally, the Act is an economic stimulus bill designed to address the current economic
crisis, but it also includes several important changesto COBRA. While the Act includes several
components of the previous House and Senate bills, the controversial extension of COBRA coverage for
long-service or older employeesis not part of the final bill however, there are new regulations that affect

all employers with COBRA participants.

COBRA Premium Assistance
Terminology & Acronyms

Aswe review the new law we will be using the following
terminology and acronyms.

Act = American Recovery & Reinvestment Act
of 2009

AEI = Assistance Eligible Individual

GHP = Group Health Plan

PHSA = Public Health Service Act

QB = Qualified Beneficiary

QE = Qualifying Event

SMM = Summary of material modifications
SPD = Summary Plan Description

SSA = Social Security Act

COBRA in General

The Consolidated Omnibus Budget Reconciliation Act of
1985 (COBRA) amended sections of the Employee
Retirement Income Security Act (ERISA), the Internal
Revenue Code and the Public Health Service Act (PHSA).
Originally COBRA required group health plans to offer
certain individuals, who would otherwise lose their group
health plan coverage as aresult of a specific qualifying
events. These qualifying events included such issues as
employment termination or certain changesin family
status. COBRA provides such employees with the
opportunity to continue their group health plan coverage for
a specified period of time at applicable group rates.
Normally this period is 18 months, but may be extended
further, up to 36 months, under certain conditions.

What Current Changesto COBRA Have
Occurred?

Specifically, the American Recovery and Reinvestment Act
provides for:

A Federal subsidy of 65% of the COBRA
continuation coverage premiums for qualified
beneficiaries receiving COBRA continuation
coverage due to the QB’ sinvoluntary
termination of employment, which occurred
between September 1, 2008, and December 31,
2009.

The subsidy is only available for up to 9-
months, or the balance of the QB’s COBRA
eligibility period, whichever is shorter.

The subsidy is not available with respect to
involuntary terminations that occurred prior to, or
after this period.

Moreover, the subsidy is not available to any
qualified beneficiary whose COBRA coverageis
triggered by avoluntary termination, areduction
in hours of employment, or, as aresults of any
other qualifying event (e.g., divorce, legal
separation, loss of dependent status, etc.).

A second COBRA election period for subsidy-
eligible individua s who did not elect COBRA
when initialy eligible or who initially elected
COBRA but no longer have coverage (e.g.,
because the person stopped paying premiums);
and

At the discretion of the plan sponsor, the right to
enroll in aless expensive health plan option.

IMPORTANT: Employersshould begin to review their
recordsto identify “ AEIS’ as soon as possible. Although
additional guidance and model notices will be

forthcoming (as described below), it isimportant to

identify these individuals as soon as possible so the
necessary actions can be taken when the guiddlines and
notices are available.
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When isthe New Law Going to be Effective?

The subsidy is available for premiums for a“period of
coverage beginning on or after February 17, 2008. The key
phrase hereis “period of coverage’. Since most plans run
on amonth to month basis, the first period of coverage will
be March 1, 2009, not February 17, 2009. However some
plans may run on a different schedule.

NOTE: In actuality, the Employer isresponsible for
advancing the subsidy on behalf of the COBRA
Participant, and will subsequently be reimbursed by the
government through payroll tax credits taken on their
payroll tax return or as an actual refund from the
government if no payroll tax isinvolved asin the case of
certain ERISA Trusts. The COBRA participants who
qualify for the subsidy are referred to as“ Assistance
Eligible Individuals’ or “ AEIS.”

Who isa Qualified Beneficiary?

The definition of qualified beneficiary includes the covered
employee, the covered employee’s spouse (as defined by
Federal law), and the covered employee’s dependent
children (as defined by the plan). Qualified beneficiaries
have separ ate election rightsunder COBRA.

Therefore, even if the covered employee does not elect
COBRA, a covered spouse or covered child of the
involuntarily terminated covered employee will qualify
asan AEI.

Who are Assistance Eligible Individuals (AEI s)?
An AEl isaQualified Beneficiary who:

At any time during the period that begins
September 1, 2008 and ends December 31, 20009,
iseligiblefor COBRA;

Elects COBRA;

Has a QE of involuntary termination of the
covered employee' s employment during such
period, or

Elected COBRA, but subsequently terminated his
COBRA coverage early without becoming
covered under another plan between September
1, 2008 and February 17, 2009 (Effectively,
March 1, 2009).

NOTE: Thismeansthat the plan (employer) must
distinguish among qualified beneficiaries by qualifying
event, and the date of the qualifying event, to determine
whoiséeligible for the subsidy.

What coverageis subject to the new law?

The subsidy appliesto all COBRA-€ligible group health
plans sponsored by an employer with the exception of
health flexible spending accounts offered under a cafeteria
plan. Thisincludes:

Continuation coverage under the COBRA
provisions of the IRS Code, ERISA and PHSA.
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This applies to Group Health Plans (GHPs)
of the private sector, or state and local
government employers.

Examples: Medical Plans, Dental Plans,
Vision Plans, H.R.A.s but not H.S.A.s and
some Employee Assistance Plans (EAPS).

The Federal Government plan, or
A state program providing comparable coverage.

Example: State mini-COBRA laws such as
Cal-COBRA.

Exceptions have been made for:

Code Section 125 cafeteria plans
Church plans not subject to ERISA.

Who isEligible for the Subsidy?

The Subsidy is available to QBs that experienced an
involuntary termination of employment and subsequently
elected COBRA continuation coverage on or after
September 1, 2008 through December 31, 2009 (the
“Enactment Date”), are eligible to receive the subsidy on a
go-forward basis beginning on the enactment date. Itis
important to note the subsidy applies to those employees
who experienced an involuntary termination as opposed
to voluntary termination.

IMPORTANT: Qualified beneficiarieswho
experienced an involuntary termination of employment
between September 1, 2008, and February 17, 2009, and
who may not have elected COBRA coverage during
their initial 60-day election period, must be provided
ancther opportunity to elect COBRA coverageduring a
second 60-day election period (Extended Election
Period). This Extended Election Period also appliesto
those individuals who elected COBRA cover age but
have subsequently lost that coverage prior tothe
enactment date (e.g., due to non-payment of premiums).

If these AEIs elect COBRA continuation cover age, their
cover age must commence as of the first period of

cover age beginning on or after the date of the
enactment of that Act, i.e, March 1, 2009. However,
the Act neither requiresretroactive COBRA coverage
nor extends the maximum COBRA coverage period
availableto such individuals. Thereforethe COBRA
coverage period is still measured from the original
qualifying event date (i.e., the date of the involuntary
termination of employment).

What Exactly isthe Extended Election Period?
The Extended Election Period begins on February 17, 2009
and ends 60 days after the date on which notification of the
extended election period is provided to the individual.
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How do you handle election during the Extended
Election Period?

If a QB does not have an election in effect on
February 17, 2009, he may elect during the
Extended Election Period.

This also includes QBs who did not elect or who
elected but no longer have coverage (e.g., such as
termination for non-payment of premiums).

When does coverage begin and end if elected
during the Extended Election Period?

Coverage will begin with the first period of coverage after
February 17, 2009. For most Plansthiswill be March 1,
2009.
Thereis no reach back for coverage.
Coverage aso will not extend beyond the period
of COBRA coverage that would have been
required if COBRA had been elected in the
normal manner.

Example. Sam was involuntarily terminated on
September 1, 2008, and lost his active employee coverage
as of September 30, 2008. He was mailed a COBRA
election notice but fails to elect by the November 29, 2008
deadline. Within 60 days of the enactment date, Sam must
be offered another opportunity to elect COBRA. Sam
makes this election on March 15, 2009. Since his plan
offers coverage month-to-month, his COBRA coverage
will begin on March 1, 2009. However, his maximum
COBRA digihility period will still begin on October 1,
2008 (the day after hislast date of active employee
coverage) and run through March 31, 2010. Sam will also
have a break in coverage between September 30, 2008 and
March 1, 20009.

Can aQB Enrall in aLess Costly Plan Option?

The Act alows plan sponsors to permit eligible individuals
to switch medical plan options or to enroll in a medical
plan option other than the option the individual was
enrolled in on the day before the qualifying event. The
option must be:

Less expensive than the option in which the
individual was enrolled on the day before the
qualifying event, and

Availableto al other active employees.

The option may not be:

Dental, vision or counseling-only coverage;

A health flexible spending account, or

An onsite medical facility that primarily furnishes
first-aid services, prevention and wellness care or
similar care.

The Act provides for a 90-day enrollment period following
the plan sponsor’ s provision of notice of thisright.
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This provision is optional and an employer is not required
to make this option available.

HIPAA Break in Coverage Rules

Generaly, under the Health Insurance Portability and
Accountability Act of 1993, as amended (“HIPAA”) a
group health plan may impose a preexisting condition
limitation, subject to several strict limitations. One of those
limitationsis that the maximum preexisting condition
limitation is limited to 12 months (or 18 months for late
enrollees) and the maximum preexisting condition
exclusion must be reduced by the period of creditable
coverage that the individual has as of the enrollment date.
In general, creditable coverage does not include periods of
health coverage that are followed by a significant break in
coverage (aperiod of 63 consecutive days without
creditable coverage). However, under the Act, the period
from the qualifying event (i.e., the involuntary termination
of employment) and ending on the new period of coverage
is disregarded for purposes of the 63-day break in
creditable coverage. Accordingly, if a participant was
involuntarily terminated on or after September 1, 2008 and
either did not elect COBRA or lost COBRA coverage, and
now elects COBRA under these new rules, any break in
coverage will be disregarded for HIPAA preexisting
condition exclusion purposes.

How Doesthe Subsidy Work?

The Plan charges up to 102% of the applicable
premium.

As noted previoudly, the subsidy is 65% of the
amount owed by the AEI.

The AEI makes a payment equal to 35% of the
applicable premium.

The 35% payment by the AEI must be considered
payment in full.

The employer, plan, or insurer must pay the
remaining 65% of the premium.

Whenever an employer receives an AEIs 35%
premium payment, the employer will be treated
as having paid payroll taxesin an amount equal
to the portion of the reimbursement that relates to
such premium payment (i.e., 65% of the premium
cost).

The government, through either payroll tax
credits or adirect reimbursement will
subsequently reimburse the employer, plan or
insurer.

For employers, the COBRA subsidy amount will
be reimbursed by being claimed on the Payroll
Tax Form 941.

The credit will be claimed on Line 12a of the
revised Form 941.

No additional information relating to the COBRA
subsidy must be submitted with the Form 941.
The Form 941 isfiled on aquarterly basis.

If the amount of reimbursements owed to an
employer is greater than the employer’s payroll
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tax liability, the employer will be entitled to a
credit or refund of the excess and will be treated
as though it made an overpayment of payroll
taxes.

To obtain the reimbursements, plan sponsors
must submit reports to the Secretary of the
Treasury in the time and manner required by the
Secretary which:

Attest to the involuntary termination of
each of the covered employees for whom
the employer is claiming the
reimbursement;

Specify that amount of payroll taxes that
have been offset for the reporting period;
and

List the tax-1D numbers of al covered
employees, the amount of subsidy
reimbursed with respect to each covered
employee and qualified beneficiary, and
whether the subsidy reimbursement is for
single coverage or for two or more
individuals.

The IRS and Treasury are expected to issue
additional details regarding exactly how the
credit process will work, including tax filing
forms such as the Payroll Tax Form 941 and
Model Notice Forms on or before Thursday,
March 19, 2009.

The normal COBRA deadlines for the Plan
Administrator to provide the new COBRA
Election Notice will still apply.

The contents of the new COBRA Notice are
prescribed by statue, including “the forms
necessary for establishing eligibility for premium
reduction,” aswell asthe AEI’ s obligation to
notify the Plan Administrator of eligibility for
coverage under another group plan or Medicare.
The new COBRA Notice must also include a
description of the AEI’ sright to an Expedited
Review by the DOL (for ERISA plans) or HHS
(for dl other plans), if the Plan Administrator
notifies the AEI that heis not eligible for the
COBRA coverage and subsidy.
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Example 2.:

Thereis a Specia Rule for the First and Second month’s
(March and April 2009) Premium Payments.

A QB pays the full premium during the month of
March.

The employer or insurer must reimburse or
provide a credit that reduces subsequent
payments.

The credit must be used within 180 days.

If it is unreasonable to believe that the credit will
be used within 180 days, the employer or insurer
must refund it within 60 days.

What if the Employer Subsidizesthe QBs COBRA
Premium?

The Employer is only entitled to reimbursement of the 65%
paid by reason of the Act.

Example:

QB'’stotal COBRA premium is $1,000 per
month. This represents 102% of the applicable
premium.

Due to a previous severance agreement, the
employer agreed to pay 50% of the COBRA
premium ($500).

The QB is being billed the balance of $500 each
month.

Under the Act, the QB is only required to pay
35% of the actual $500 premium charged, ($175).
The Employer’ s subsidy is 65% of $500, not the
full $1,000 premium.

Therefore the Employer’ s full subsidy that can be
claimed on his Payroll Tax return is only $325.

What Can Cause the Subsidy to be Cut Off?

The subsidy is available to an AEI until the earliest of the
following occur:

Nine (9) months &fter the date the individual
becomes dligible for the subsidy; or

The date COBRA expires; or

The date the individual becomes ligible for
Medicare; or

The date the individual failsto remit at least 35%

NOTE: The 65% COBRA subsidy appliestothe QB’s
total premium responsibility, including any other
subsidies not affiliated with the Act.

Example 1.:

QB’stotal COBRA premium is $1,000 per
month. This represents 102% of the applicable
premium.

The QB isrequired to pay 35% of thetota
premium or $350 each month.

Therefore the Employer’s full subsidy that can be
claimed on his Payroll Tax return is $650.

of the premium due; or

The date the individua is ELIGIBLE (not
enrolled, but eligible) for coverage under any
other group health plan, other than

Coverage under adental, vision or
counseling-only plan (or acombination
thereof); or

Coverage under a headlth flexible
spending account; or

Coverage through an onsite medical
facility that primarily furnishesfirst-aid
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services, prevention and wellness
care or similar care.

If an eligible individual becomes dligible for
coverage under another group health plan or for
Medicare, the individual must provide written
notice of such eligibility to the plan.

A penalty of 110% of the premium reduction may
be imposed on individuals who fail to timely
notify the plan of their eligibility for such
coverage.

What About Other Coveragethe AElI May
become Eligible For?

The new Stimulus Bill requires that AEIls be entitled to
receive the subsidy for up to nine months. However, if an
AEI becomes eligible for other group health coverage or
Medicare, or reaches the end of his or her maximum
COBRA coverage period, his or her entitlement to, the
subsidy ends. Any AEI who becomes eligible for other
group health coverage or Medicare must provide timely
written notice that he or she no longer qualifies for the
COBRA subsidy.

Failure to do so is punishable by a penalty equal
to 110% of the subsidy received after becoming
eligible for other coverage.

The specifics of the notice that the AEI will
provide to the GHP, in time and manner, areto be
provided by the DOL.

AretherelncomeLimitationsto the Subsidy?

The subsidy is not available to taxpayers whose modified
adjusted gross income for the applicable taxable year
exceeds $145,000, or $290,000 in the case of taxpayers
who filejoint returns. If such an individual takes
advantage of the subsidy, his or her tax liability will
increase by the amount of the subsidy and will be
recaptured by the IRS dollar-for-dollar.

A limited subsidy is available to a taxpayer whose modified
adjusted gross income is between $125,000 and $145,000
(between $250,000 and $290,000 for joint returns). Instead
of adollar-for-dollar increase in tax liability, the level at
which the subsidy may be recaptured for these individuals
iscapped. High-income individuals may avoid recapture
by making a permanent election to waive the right to the
subsidy in the form and manner prescribed by the Secretary
of the Treasury and notifying the plan of the waiver.

What are the New Requirementsfor Existing
Election Notices?

The Act requires plans to provide al individuals who
become entitled to elect COBRA between September 1,
2008 and December 31, 2009 with a notice of these new
COBRA rights, not just those employees who were
involuntarily terminated. This notice must include:
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adescription of the availability of the subsidy;
the forms necessary for establishing eligibility for
the premium reduction;

the name, address, and phone number of the plan
administrator if the individual has questions or
reguires more information;

a description of the second election period;
adescription of the obligation to notify the plan
of theindividual’s eligibility for coverage under
another group health plan or Medicare; and
adescription of theright to enroll in aless
expensive medical plan option, if available
through the employer.

The Act directs the Secretary of Labor to
prescribe model notices no later than 30 days
after the enactment of the Act, or on or around
March 19, 2009.

It isimportant to note, those employees who quit or lose
coverage dueto areduction in hoursdo not qualify for
the subsidy.

What Noticeis Required for the Extended Period
Option?

The Act requires that Extended Period Option Notices be
sent to, and include the following information:

Any potential AElI who became entitled to
COBRA before, but has no coverage on February
17, 2009.

This notification requirement includes QBs who
did not elect COBRA or who elected, but then
dropped coverage.

The notice must include the AEIsright to an
extended 60-day election period, premium
assistance, and the optional plan enrollment (if
applicable).

The notice must also explicitly state that the
maximum COBRA coverage period is still
measured from the date of the original qualifying
event.

The Plan Administrator also must provide for this
notification within 60 days after February 17,
2009.

Do WeHaveto Change All of Our COBRA
Notices and Disclosures?

Yes, it appears that all COBRA notices will need to be
modified to comply with the new regulations.
Revisions

The Initial Notice must be revised to include the
new election notice information.

The Summary Plan Descriptions must be revised
to include new information regarding the election
notice and procedures.

Alternative Notices for COBRA-comparable state
continuation coverage (such as Ca-COBRA) are
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also affected. The DOL and HHS are to provide
rules.

Arethere Sample Notices the Employer can Use?

The Act requires the Department of Labor, Treasury, and
the Department of Health and Human Services to work
together to provide a model notice.

Such amodel notice must be issued within 30
days of the enactment date, February 17, 2009.
Because employers have a 60-day period in
which to provide the revised notices, some
employers may choose to wait until the model
notices have been issued before revising their
own notices.

What Noticesdo AEIsHaveto Givethe Plan or
Employer ?

An AEI must notify the plan, in writing, if he or
sheisno longer digible for the premium
assistance.
An AEI isno longer digible for the premium
assistanceif he or sheisonly eligible for another
health plan. They do not have to have enrolled in
the other health plan. They only need to be
eligiblefor it.
The penalty for not notifying the plan is 110% of
the premium reduction after termination of
eligibility.

What are the Consequences for Noncompliance?

A violation of the new notice requirementsis also
considered aviolation of the notice requirements of the
underlying COBRA provisions. Violations can result in the
following penalties:

Under ERISA, a penalty of $110 Per Day for
failure to provide COBRA notices, per
occurrence, which would be each individual,
connected with aquaifying event.

Under the IRS Code, $100 Per Day for failure to
comply with COBRA

Possible lawsuits under ERISA and PHSA.
Possible “other relief” may be afforded to AEI
for COBRA notice failures.

Conclusion
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What Recour se Does an AEI haveif He FeelsHe
was Denied Subsidy Unfairly?

If the plan determines that an individual does not qualify
for the subsidy, the Act permits the individual to bypass the
plan’s appeal procedures and seek an expedited review of
the denial by the Secretary of Labor. It isimportant to note
the following regarding the expedited review process:

The Act directs the Secretary of Labor to
determine such appeals within 15-days after
receiving such arequest for areview.

Appeals must be submitted on a DOL-prescribed
application form that will be available at
www.dol.gov/COBRA.

Individuals may also call EBSA at (866)-444-
3272.

The DOL’sreview is“de nove’, meaning that it
gives no consideration as to what the
administrator did. However, the DOL may
contact the plan administrator for relevant
information as to how the determination was
arrived at. Therefore, the plan administrator
needs to ready to provide such information as
soon as possible to allow the DOL to comply
with the 15-day timeline.

Any reviewing court must grant deference to the
DOL’s determination.

Special Consideration for M ultiemployer Plans
Reimbur sements

With multiemployer plans, the plan — not the contributing
employers —is the entity that must front the initial cost of
the subsidy and is the entity that has aright to
reimbursement. How this subsidy will be paid to a
multiemployer plan that utilizes athird party administrator
and has no employeesis not clear; thiswill betaken up in
regulations that should be forthcoming soon. However,
because the subsidy is effective immediately, until those
regulations are issued, multiemployer plans will be forced
to shoulder the cost of the COBRA subsidy without
understanding how they will be reimbursed.

An employer who has some employees covered under a
collective bargaining agreement with a union, through
which those employees are covered under a multiemployer
plan, and a so has employees who are not covered under
the collective bargaining agreement, will need to be very
careful that they only claim the payroll tax credit for those
employees for which they are entitled to do so.

It isimportant to note that although the American Recovery and Reinvestment Act is now law,
thereis still important additional guidance forthcoming. Integrity Administratorsisa
compliance driven organization and we are dedicated to providing compliance solutions to all of
our clients. We are currently actively working to address the new requirements introduced in the
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Act aswell as monitoring ongoing activity surrounding subsequent guidance. We will issue
additional information as it becomes available.

Although further guidance and regulations are expected to be issued by the Department of the
Treasury and the Department of Labor to implement the Act, plan sponsors may want to take
immediate action to ascertain which individuals may be eligible for the subsidy, develop
appropriate notices required by the Act and coordinate with the plan’s COBRA administrator
(such as Integrity Administrators, Inc.), their payroll department and other applicable vendorsto
ensure that the subsidy is applied appropriately and payments are tracked for reimbursement
purposes. If you are a COBRA client of Integrity Administrators, we are already working to
collect some of the information that will be needed for you to comply with this new law.

Immediate Actions You Can Take

Determine all qualified beneficiaries who become (or became) eligible for COBRA
cover age between September 1, 2008 and December 31, 20009.

Determine all individualswho are éligible for the subsidy.
Determine whether to offer the lower cost coverage option.

Develop notices and distribute the notices on atimely basis.

Additional Resources

Call usif you have any questions.

Thereisadedicated DOL website:
www.dol.gov/ebsa/COBRA .html

IRS guidance for employersand employeesis available at:
http://www.ir s.gov/newsr oom/article/0,,id=204505,00.html

The New Form 941 is posted on the IRS website

Form 941: www.irs.gov/publ/irs-pdf/f941.pdf

Instructions:  www.irs.gov/publ/ir s-pdf/i941.pdf

If you have any questions or would like assistance in determining how to comply with the Act,
please contact us.
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